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1994 SUBJECT MATTER INDEX

LED EDITOR'S NOTE:  This is our fourteenth periodic LED subject-matter index since 1979.
 It covers all LED entries from January 1994 through December 1994.  We have also
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published multi-year, cumulative subject matter indexes on two occasions.  In 1989, we
published a ten-year subject-matter index covering LED's from January 1979 through
December 1988.  In 1994, we published a five-year subject matter index covering LED's
from January 1988 through December 1993.  For each of the multi-year indexes,
distribution was limited to one per agency due to the size of the index and attendant
copying costs.

ARREST, STOP & FRISK

PC to arrest for criminal trespass established for repeat trespasser.  State v. Thompson,
69 Wn. App. 436 (Div. I, 1993) Jan. '94:08

Vehicle stop on a hunch to check for cedar permit unlawful.  State v. Thorp, 71 Wn. App.
175 (Div. II, 1993) Jan. '94:11

Second frisk of person at scene of narcotics warrant execution held unreasonable.  State
v. Galbert, 70 Wn. App. 721 (Div. I, 1993) March '94:17

No custodial arrest merely for driving without valid operator's license.  State v. Terrazos,
71 Wn. App. 873 (Div. III, 1993) May '94:08

Court's analysis appears to be faulty in re: issue of police power in seat-belt violation
situation to ask unidentified passenger to step from car.  State v. Cole, 73 Wn. App. 844
(Div. III, 1994) Sept. '94:10

"Plain feel" case is remanded to trial court for findings on "immediate recognition" issue. 
State v. Hudson, 124 Wn.2d 107 (1994) Oct. '94:06

Seizure of "slippery material" from frisk subject's pocket fails "plain feel" test.  State v.
Tzintzun-Jimenez, 72 Wn. App. 852 (Div. II, 1994) Oct. '94:13

PC to arrest for DUI, but PBT testimony given no weight.  Bokor v. DOL, 74 Wn. App. 523
(Div. III, 1994) Nov. '94:10

"Pretext" stop rule is seen as a limited objective standard.  State v. Chapin, 75 Wn. App.
460 (Div. I, 1994) Dec. '94:17

ASSAULT AND RELATED OFFENSES (Chapter 9A.36 RCW)

Lack of knowledge of officer's status no defense to assault 3 charge where assault occurs
during lawful arrest.  State v. Belleman, 70 Wn. App. 778 (Div. I, 1993) March '94:15

"Transferred intent" -- legal fiction doesn't supply proof of intent as to both intended and
unintended victims for a single act.  State v. Wilson, 71 Wn. App. 880 (Div. II, 1993) May
'94:14

"Transferred intent" -- missed shot shattering window glass on house causing injury to
occupant would support assault 2 conviction.  State v. Bland, 71 Wn. App. 345 (Div. I,
1993) May '94:15
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Chain-link-fenced yard is within home's protected "curtilage," but officers' unlawful entry to
arrest with reasonable force doesn't justify resident's assault of officers.  State v. Mierz, 72
Wn. App. 783 (Div. I, 1994) Oct. '94:19

Mere unlawful arrest which involves reasonable force and threatens only loss of freedom
does not justify assault on officer.  State v. Crider, 72 Wn. App. 815 (Div. III, 1994) Oct.
'94:20

No right to use force to resist unlawful arrest which involves only reasonable force.  State
v. Ross, 71 Wn. App. 837 (Div. I, 1993) Oct. '94:21

ASSISTING SUICIDE ATTEMPT (Chapter 9A.36 RCW)

Statute prohibiting assisting suicide attempt -- RCW 9A.36.060 -- declared
unconstitutional.  Compassion In Dying, et. al. v. State of Washington, et. al., United
States Dt. Ct., W. Wash., Sept. '94:19

CIVIL LIABILITY

Civil liability -- prior conviction, though later overturned on appeal, conclusively establishes
probable cause for purposes of law enforcement agency defense against arrestee's
subsequent civil suit for malicious prosecution.  Hanson v. City of Snohomish, 121 Wn.2d
552 (1993) Jan. '94:08

Officers successful in malicious prosecution counterclaim arising out of lawsuit over
vehicle forfeiture under Uniform Controlled Substances Act.  Jan. '94:20

Officers settle malicious prosecution appeal.  Nov. '94:21

CIVIL SERVICE

Noncommissioned police personnel must be covered by civil service.  Teamsters v. City of
Moses Lake, 70 Wn. App. 404 (Div. III, 1993) March '94:11

CONSPIRACY

"Substantial step" element of "conspiracy" statute easier to prove than "substantial step"
element of "attempt" statute.  State v. Dent, State v. Balcinde, 123 Wn.2d 467 (1994) July
'94:08

CORPUS DELICTI RULE

Corpus delicti of attempted first degree murder established.  State v. Vangerpen, 71 Wn.
App. 94 (Div. I, 1993) March '94:10

DUI corpus delicti established with evidence of: proximity of suspect to vehicle, motor
vehicle registration, and passed-out occupant inside.  State v. Sjogren, 71 Wn. App. 779
(Div. III, 1993) Nov. '94:04

Corpus delicti established for crime of possessing controlled substances.  State v.
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Solomon, 73 Wn. App. 724 (Div. I, 1994)  Nov. '94:17

Corpus delicti for murder established by state in case of missing body.  State v.
Thompson, 73 Wn. App. 654 (Div. I, 1994) Nov. '94:18

Admissible child hearsay re: genital pain provides corpus delicti for confession in rape
case.  State v. Biles, 73 Wn. App. 281 (Div. III, 1994) Nov. '94:19

Corpus delicti for admissibility of child-rape confession established through defendant's
own trial testimony.  State v. Mathis, 73 Wn. App. 341 (Div. II, 1994) Nov. '94:20

DISCOVERY (PRETRIAL, CRIMINAL)

Criminal discovery rules -- home addresses of cooperating state's witnesses protected
from disclosure to defense; protection is for "personal safety" reasons.  State v. Mannhalt,
68 Wn. App. 757 (Div. I, 1992) March '94:08

DUE PROCESS

Due process clause requires notice and hearing before seizing real property under drug
forfeiture laws.  U.S. v. Good, 126 L. Ed.2d 490 (1993) March '94:02

"Erotic music statute" invalidated on due process grounds.  Soundgarden v. Eikenberry,
123 Wn.2d 750 (1994) July '94:10

Sex offender registration statute upheld against constitutional challenge.  State v. Ward,
John Doe Parolee v. State, 123 Wn.2d 488 (1994) July '94:11

Multi-faceted attack on BAC verifier datamaster machines fails.  Federal (Youngblood) due
process standard adopted on "preservation of evidence" issue under Washington
Constitution; state and federal due process protections are identical.  State v.
Wittenberger, 124 Wn.2d 467 (1994) Nov. '94:03

ELECTRONIC SURVEILLANCE AND MONITORING (Chapter 9.73 RCW)

Electronic surveillance under RCW 9.73.230 -- police chief's 24-hour extension for one-
party-consent intercept cannot be preapproved.  State v. Gonzalez, 71 Wn. App. 715 (Div.
III, 1993) March '94:06

If feds lawfully intercept and record conversations without state or local law enforcement
involvement, the recordings may be used to obtain a Washington court order for
recording, even though the Feds' tapes would not be admissible in a Washington trial. 
State v. Pacheco, 70 Wn. App. 27 (Div. II, 1993) March '94:11

Supervisor-authorized tape recording of drug deal admissible even though there was no
evidence that post-recording judicial review was done.  State v. Moore, 70 Wn. App. 667
(Div. I, 1993) May '94:11

Detective's act of listening in at tipped phone receiver not unlawful.  State v. Corliss, 123
Wn.2d 656 (1994) June '94:02
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Videotaping of DWI stop without recording sound not prohibited by chapter 9.73 RCW. 
Haymond v. DOL, 73 Wn. App. 758 (Div. I, 1994) Oct. '94:16

EQUAL PROTECTION

Statute mandating revocation of juveniles' drivers' licenses following alcohol, drug offenses
survives equal protection challenge.  State v. Shawn P., 122 Wn.2d 553 (1993) Jan. '94:06

Sex offender registration statute upheld against constitutional challenge.  State v. Ward,
John Doe Parolee v.State, 123 Wn.2d 488 (1994) July '94:11

EROTIC MUSIC LAW

"Erotic music statute" invalidated on due process grounds.  Soundgarden v. Eikenberry,
123 Wn.2d 750 (1994) July '94:10

EVIDENCE

Evidence law ruling -- medical diagnosis hearsay exception allows testimony regarding
child's identification of assailant to treating doctor.  State v. Ashcraft, 71 Wn. App. 444
(Div. I, 1993) Feb. '94:14

Officer properly testified as an expert that DWI arrestee had been "obviously intoxicated". 
City of Seattle v. Heatley, 70 Wn. App. 573 (Div. I, 1993) March '94:11

Officer gone bad loses appeal on attempted murder, drug conspiracy convictions; court
addresses issues relating to electronic surveillance law, CI fee standards, and failure to
preserve evidence.  Witness' hourly fee was not contingent on outcome of case, so it was
permissible.  State v. Pacheco, 70 Wn. App. 27 (Div. II, 1993) March '94:11

Horizontal gaze nystagmus test is on hold.  State v. Cissne, 72 Wn. App. 677 (Div. III,
1994) April '94:08

Evidence rule 609(a)(2) -- "joyriding" is a crime of dishonesty, and hence evidence re:
joyriding conviction is per se admissible to impeach witness.  State v. Trepanier, 71 Wn.
App. 382 (Div. I, 1993) May '94:20

"Frye" test continues to govern admissibility of scientific evidence in Washington courts. 
State v. Riker, 123 Wn.2d 51 (1994) July '94:07

PC to arrest for DUI, but PBT testimony given no weight.  Bokor v. DOL, 74 Wn. App. 523
(Div. III, 1994) Nov. '94:10

EX POST FACTO DOCTRINE

Sex offender registration statute upheld against constitutional challenge.  State v. Ward,
John Doe Parolee v. State, 123 Wn.2d 488 (1994) July '94:11
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FALSE REPORTS, MISLEADING REPORTS ORDINANCE

False, misleading reports ordinance withstands constitutional challenge.  Yakima v. Irwin,
70 Wn. App. 1 (Div. III, 1993) April '94:14

FIREARMS

"Brady Bill" information from ATF.  April '94:15

City firearms-discharge ordinance within exception to preemption clause of state firearms
statute.  Seattle v. Ballsmider, 71 Wn. App. 159 (Div. I, 1993) May '94:18

See "Legislation" updates for June, July, August and September.

FORGERY

Showing false ID to officer, knowing falsity of ID, is "forgery".  State v. Esquivel, 71 Wn.
App. 868 (Div. III, 1993) May '94:04

Would-be forger who fails to sign check as "drawer" can't be convicted of forgery.  State v.
Smith (Alisa L.), 72 Wn. App. 237 (Div. II, 1993) May '94:11

FREEDOM OF ASSOCIATION

Corroboration by police remedies failure of confidential informant to fully satisfy Aguilar-
Spinelli two-pronged test for probable cause.  State v. Kennedy, 72 Wn. App. 244 (Div. II,
1993) Oct. '94:07

FREE SPEECH

Free speech -- Seattle's "coercion" ordinance unconstitutionally overbroad.  Seattle v.
Ivan, 71 Wn. App. 145 (Div. I, 1993) May '94:19

HARASSMENT (CIVIL) (Chapter 10.14 RCW)

Superior Court has authority to issue civil anti-harassment orders.  McIntosh v. Nafziger,
69 Wn. App. 906 (Div. I, 1993) April '94:14

IMPLIED CONSENT, BREATH, AND BLOOD TESTS FOR ALCOHOL CONTENT

Implied consent warning became confusing where officer said license "probably" would be
suspended.  Mairs v. DOL, 70 Wn. App. 541 (Div. I, 1993) Feb. '94:18

Advising DWI arrestee that refusal of breath test "may" be used against him held unlawful.
 Frank v. Department of Licensing, 71 Wn. App. 585 (Div. III, 1993) Feb. '94:18

Miranda warning's inclusion of "by the court" language doesn't require suppression of
statements, blood test.  State v. Teller, 72 Wn. App. 49 (Div. III, 1993) April '94:11

Officer's summary report satisfies implied consent statute.  Broom v. DOL, 72 Wn. App.
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498 (Div. I, 1994) May '94:06

Broad-based challenge to license revocation under implied consent law fails; deficiencies
in officer's report to DOL cured where he appeared and testified in superior court hearing. 
Johnson v. Dept. of Licensing, 71 Wn. App. 326 (Div. II, 1993) May '94:16

Implied consent warnings -- court addresses procedure for showing indigency in relation to
the right to a second breath test.  State v. Berkley, 72 Wn. App. 12 (Div. I, 1993) May
'94:17

Implied consent: license revocation following alcohol test refusal upheld; dazed arrestee
had sufficient capacity to decide whether to take test.  Nettles v. DOL, 73 Wn. App. 730
(Div. III, 1994) August '94:10

Driver's reconsideration of his refusal of blood alcohol test timely under judge-made
totality-of-the-circumstances test.  DOL v. Lax, 74 Wn. App. 7 (Div. II, 1994) Oct. '94:14

Multi-faceted attack on BAC verifier datamaster machines fails.  State v. Wittenberger,
124 Wn.2d 467 (1994) Nov. '94:03

INDECENT LIBERTIES (RCW 9A.44.100)

Lips not an "intimate part" for purposes of indecent liberties prosecution.  State v. R.P.,
122 Wn.2d 735 (1993) Feb. '94:10

INTERROGATIONS AND CONFESSIONS

Spanish translation of Miranda warnings adequate.  State v. Teran, 71 Wn. App. 668 (Div.
III, 1993) March '94:04

Adult court declination warning in juvenile Miranda warning to DWI violator not accurate,
but does not require suppression of juvenile's post-arrest statements.  State v.
Schatmeier, et. al., 72 Wn. App. 711 (Div. III, 1994) April '94:10

Miranda warning's inclusion of "by the court" language doesn't require suppression of
statements, blood test.  State v. Teller, 72 Wn. App. 49 (Div. III, 1993) April '94:11

Officer's uncommunicated "focus" is irrelevant to Miranda custody issue: only formal arrest
or equivalent restraint triggers warnings mandate.  Stansbury v. California, 128 L. Ed.2d
293 (1994) July '94:02

CrRLJ 3.1 may require that arresting officer give immediate warning of right to counsel
following arrest even if no interrogation to follow.  State v. Trevino, 74 Wn. App. 496 (Div.
III, 1994) August '94:02

Note:  CJTC Miranda card changes in warnings to juveniles are made to conform to 1994
amendments to Title 13 RCW relating to declination to adult court.  August '94:21; Oct.
'94:22

Slim majority of U.S. Supreme Court holds that arrestee's assertion during interrogation --
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"maybe I should talk to a lawyer" -- isn't Miranda assertion.  Davis v. U.S., 129 L. Ed.2d
362 (1994) Sept. '94:02

INTIMIDATING A JUDGE (RCW 9A.72.160)

"Intimidating a judge" conviction affirmed; intent that threat be communicated to judge is
not an element of crime of intimidating a judge.  State v. Hansen, 122 Wn.2d 712 (1993)
Feb. '94:06

LEGISLATION (NEW)

Washington Legislation -- 1994 -- Part One, June: 5-22 (includes "firearms act overhaul",
16-22); Part Two, July: 14-21 (all firearms law); Part Three, August:12-21 (includes
firearms law notes at 21); Part Four, September: 20.

LOSS, DESTRUCTION, OR FAILURE TO PRESERVE EVIDENCE

Officer gone bad loses appeal on attempted murder, drug conspiracy convictions; court
addressees issues relating to electronic surveillance law, CI fee standards, and failure to
preserve evidence.  Youngblood's "bad faith" rule applied in rejecting defendant's "lost
evidence" argument.  State v. Pacheco, 70 Wn. App. 27 (Div. II, 1993) March '94:11

"Preservation of evidence" rule remains unresolved; evidence of speeding sufficient to
support reckless driving inference instruction.  State v. Hanna, 123 Wn.2d 704 (1994) July
'94:12

Multi-faceted attack on BAC verifier datamaster machines fails.  Federal (Youngblood) due
process standard adopted on "preservation of evidence" issue under Washington
Constitution; state and federal due process protections are identical.  State v.
Wittenberger, 124 Wn.2d 467 (1994) Nov. '94:03

MALICIOUS MISCHIEF (Chapter 9A.48 RCW)

Destruction of property with malice toward lessee, not owner, of property is sufficient
evidence to support malicious mischief conviction.  State v. VanValkenburgh, 70 Wn. App.
812 (Div. III, 1993) Feb. '94:17

MINOR IN POSSESSION (RCW 66.44.270)

Statute mandating revocation of juveniles' drivers' licenses following alcohol, drug offenses
survives equal protection challenge.  State v. Shawn P., 122 Wn.2d 553 (1993) Jan. '94:06

Odor plus intoxication plus presence at kegger supports MIP conviction.  State v. Dalton,
72 Wn. App. 674 (Div. III, 1994) Sept. '94:14

Seriousness of suspected crime relevant to Terry's "reasonable suspicion" standard. 
State v. Randall, 73 Wn. App. 225 (Div. I, 1994) Sept. '94:16

MUTUAL AID PEACE OFFICER POWERS ACT (Chapter 10.93 RCW)
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Consent letter justifies extra-territorial investigation, arrest; if consent authority present,
then no requirement that police show "necessity" for the extra-territorial action.  State v.
Rasmussen, 70 Wn. App. 853 (Div. I, 1993) April '94:12

PUBLIC RECORDS, ACCESS TO COURT RECORDS, AND PROCEEDINGS

Public employee performance evaluations not subject to disclosure under public disclosure
act.  Brown v. Seattle Public Schools, 71 Wn. App. 613 (Div. I, 1993) March '94:17

RESTITUTION

Restitution order following negligent driving conviction lawful, even though insurance
payments also had compensated accident victim.  State v. Shannahan, 69 Wn. App. 512
(1993) May '94:19

Juvenile court may order restitution by defendant for damages caused by his co-
participant in juvenile offense.  State v. Hunotte, 69 Wn. App. 670 (Div. II, 1993) May
'94:20

Embezzler must pay employer's cost of reviewing business records where review
necessary to investigate the embezzlement.  State v. Johnson, 69 Wn. App. 189 (Div. I,
1993) May '94:20

SEARCH AND SEIZURE

  Administrative Search Warrants

Administrative search warrants or other search warrants based on less than probable
cause cannot be issued by courts absent express statutory authorization; municipal court
lacks authority to issue housing inspection warrants.  City of Seattle v. McCready, 123
Wn.2d 260 (1994) May '94:03

  Blood Samples -- Obtaining With Search Warrant

Blood sample may be obtained with search warrant in non-exigent circumstances; no
adversarial hearing required.  State v. Kalakosky, 121 Wn.2d 525 (1993) Feb. '94:12

  Consent Search Exception to Warrant Requirement

All-party-consent-to-search rule of Leach not applicable to motor vehicles.  State v.
Cantrell, 124 Wn.2d 183 (1994) Sept. '94:05

  Entry Of Private Premises to Arrest

Unenclosed front porch not private area under Payton's entry-to-arrest rule.  State v.
Solberg, 122 Wn.2d 688 (1993) Jan. '94:03

  Execution of Search Warrants
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Second frisk of person at scene of narcotics warrant execution held unreasonable.  State
v. Galbert, 70 Wn. App. 721 (Div. I, 1993) March '94:17

10-day execution rule of Thomas applies to both district court and superior court search
warrants.  State v. Wallway, 72 Wn. App. 407 (Div. II, 1994) Nov. '94:09

  Exigent Circumstances (And Emergencies)

Camper in tent lawfully on campsite at state park has reasonable expectation of privacy
when inside closed tent; no exigency for entry.  U.S. v. Gooch, 6 F.3d 673 (9th Cir. 1993)
Feb. '94:02

Emergency exception permits warrantless search of residence; housemate murderer has
no standing to challenge search of victim's separate bedroom.  State v. Glocken, 71 Wn.
App. 267 (Div. I, 1993) March '94:12

  Incident to Arrest (Non-vehicle Search)

Purse seizure based on probable cause to search it held lawful.  State v. Lund, 70 Wn.
App. 437 (Div. II, 1993) May '94:13

  Jail Inventory, Property Box

NOTE:  Taking a second look at personal property previously taken from a jailed arrestee
at booking -- no warrant required but PC may be required.  March '94:19

  Knock And Announce (RCW 10.31.040)

Knock-and-announce rule doesn't require consent to police entry if they show search
warrant to occupant after knocking and announcing.  State v. Allredge, 73 Wn. App. 171
(Div. II, 1994) August '94:07

  National Guard Involvement In Search

No violation of state law in using National Guard to help execute search warrant for
narcotics.  State v. Garibay, 122 Wn.2d 270 (1993) Jan. '94:07

  Omissions From Warrant Affidavit

Omissions from warrant affidavit not shown to be deliberate or reckless.  State v. Clark, 68
Wn. App. 592 (Div. II, 1993) Sept. '94:17

  Particularity Requirement

Executing officer's personal knowledge as investigator on case cures wrong apartment
number on search warrant.  State v. Bohan, 72 Wn. App. 335 (Div. I, 1993) Aug. '94:05

  Plain View, Open View

Emergency exception permits warrantless search of residence; housemate murderer has
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no standing to challenge search of victim's separate bedroom.  Court incorrect in
description of "plain view" rule.  State v. Gocken, 71 Wn. App. 267 (Div. I, 1993) March
'94:12

 
  Privacy Expectations, Scope of Constitutional Protections

Status of real property from which police make their observation or seizure, not status of
property crossed to get there, governs under Fourth Amendment exclusionary rule.  U.S.
v. Traynor, 990 F.2d 1153 (1993) Jan. '94:02

Officer needed no warrant to look inside trespasser's tent.  State v. Cleator, 71 Wn. App.
217 (Div. I, 1993) Jan. '94:17

Camper in tent lawfully on campsite at state park has reasonable expectation of privacy
when inside closed tent; no exigency for entry.  U.S. v. Gooch, 6 F.3d 673 (9th Cir. 1993)
Feb. '94:02

Use of infrared thermal detection devices is "search"; warrant required.  State v. Young,
123 Wn.2d 173 (1994) April '94:02

Detective's act of listening in at tipped phone receiver not unlawful.  State v. Corliss, 123
Wn.2d 656 (1994) June '94:02

"No trespassing" sign does not make unobstructed residential driveway "private".  State v.
Hornback, 73 Wn. App. 738 (Div. I, 1994) Oct. '94:17

Officer lawfully looked into partially open garbage can located in home's parking area open
to the public.  State v. Graffius, 74 Wn. App. 23 (Div. I, 1994) Oct. '94:18

Chain-link-fenced yard is within home's protected "curtilage," but officers' unlawful entry
into that area doesn't justify resident's assault of officers.  State v. Mierz, 72 Wn. App. 783
(Div. I, 1994) Oct. '94:19

No search violation where, during search warrant execution, officer answered phone and
made "drug deal" with caller.  State v. Goucher, 124 Wn.2d 778 (1994) Dec. '94:14

  Probable Cause To Search

Corroboration by police remedies failure of confidential informant to fully satisfy Aguilar-
Spinelli two-pronged test for probable cause.  State v. Kennedy, 72 Wn. App. 244 (Div. II,
1994) Oct. '94:07

  Scope Of Search Authorization Under Warrant

Search of pants before giving them to naked bedroom occupant covered by search
warrant.  State v. Hill, 123 Wn.2d 641 (1994) June '94:04

  Standing

Emergency exception permits warrantless search of residence; housemate murderer has
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no standing to challenge search of victim's separate bedroom.  State v. Gocken, 71 Wn.
App. 267 (Div. I, 1993) March '94:12

No search violation where, during search warrant execution, officer answered phone and
made "drug deal" with caller.  State v. Goucher, 124 Wn.2d 778 (1994) Dec. '94:14

SENTENCING

Corroboration by police remedies failure of confidential informant to fully satisfy Aguilar-
Spinelli two-pronged test for probable cause.  State v. Kennedy, 72 Wn. App. 244 (Div. II,
1993) Oct. '94:07

SPEEDY TRIAL

"Speedy trial" rule of subsection (g)(6) of CrR 3.3 mandates "due diligence" by state to
obtain presence for trial of defendant incarcerated by federal government or other state. 
State v.Anderson, 121 Wn.2d 852 (1993) Jan. '94:07

Speedy trial rule of CrR 3.3/Striker -- "due diligence" of state, or lack thereof, irrelevant
when delay between charge-filing and arraignment is fault of defendant.  State v. Bryant,
74 Wn. App. 301 (Div. I, 1994) Nov. '94:06

CrR 3.3/Striker speedy trial rule's "due diligence" requirement met with mailing of notice of
arraignment.  State v. Hunsaker, 74 Wn. App. 209 (Div. I, 1994) Nov. '94:11

Mailing of arraignment notice establishes rebuttable presumption of notice under speedy
trial rule of CrR 3.3/Striker.  State v. Kitchen, 75 Wn. App. 295 (Div. I, 1994) Nov. '94:12

Speedy trial rule of CrR 3.3/Striker not satisfied where summons sent by certified letter
and letter returned unclaimed.  State v. Williams, 74 Wn. App. 600 (Div. I, 1994) Nov.
'94:13

Constitutional speedy trial requirement not violated where out-of-state prisoner not
transported for trial for several years.  State v. Davis, 69 Wn. App. 634 (Div. I, 1993) Nov.
'94:14

State prisoner's written request to warden that county prosecutor proceed on pending
information for different crime triggers special 120-day "speedy trial" rule under RCW
9.98.010.  State v. Morris, 74 Wn. App. 293 (Div. III, 1994) Nov. '94:16

TRAFFIC (Title 46 RCW)

"Preservation of evidence" rule remains unresolved; evidence of speeding sufficient to
support reckless driving inference instruction.  State v. Hanna, 123 Wn.2d 704 (1994) July
'94:12

Update on Motorcycle Helmet Law Enforcement.  Dec. '94:20

TRIAL -- RIGHT TO BE PRESENT
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Voluntary absence from court after commencement of trial waives right to be present for
trial.  State v. Thompson, 123 Wn.2d 877 (1994) Sept. '94:09

UNIFORM CONTROLLED SUBSTANCES ACT AND OTHER DRUG LAWS (Title 69 RCW)

Swallowing drugs to conceal, rather than assimilate, is possessing them.  State v. Rudd,
70 Wn. App. 871 (Div. II, 1993) Jan. '94:15

Due process clause requires notice and hearing before seizing real property under federal
drug forfeiture laws.  U.S. v. Good, 126 L. Ed.2d 490 (1993) March '94:02

School zone sentence enhancement for illegal drug possession in zone with intent to
deliver does not require proof of intent that delivery occur within the zone.  State v.
McGee, 122 Wn.2d 783 (1993) March '94:03

Correction notice -- real property forfeiture.  May '94:03

Short duration of possession of drugs doesn't necessarily negate drug charge.   State v.
Staley, 123 Wn.2d 794 (1994) Sept. '94:08

Evidence of possession of "residue" of cocaine sufficient to support drug possession
conviction.  State v. Malone, 72 Wn. App. 429 (Div. I, 1994) Sept. '94:18

Article:  "Pig theory" of forfeiture explained.  Oct. '94:02

Forfeiture of real, personal property held not excessive penalty in drug case.  State v.
Clark, 124 Wn.2d 90 (1994) Oct. '94:05

Possession alone, even of large amount of drugs, generally does not support conviction
for drug possession with "intent to deliver".  State v. Hutchins, 73 Wn. App. 211 (Div. III,
1994) Oct. '94:11

Intent to deliver proven by juvenile's possession of 24 cocaine rocks and $342 in cash. 
State v. Hagler, 74 Wn. App. 232 (Div. I, 1994) Oct. '94:13

1,000 feet provision of UCSA's "school ground" sentence enhancement means "within a
1,000 foot radius".  State v.Wimbs, 74 Wn. App. 511 (Div. III, 1994) Oct. '94;13

Trial court tries to put excessive burden of proof on government in vehicle forfeiture case
under RCW 69.50.505; government's burden is to establish probable cause only.  Cruz v.
Grant County Sheriff's Office, 74 Wn. App. 490 (Div.III, 1994) Nov. '94:10

WILDLIFE PROTECTION

"Impossibility" defense fails for "spotlight" hunters of decoy deer.  State v. Walsh and
Reeves, State v. Osborn, 123 Wn.2d 741 (1994) July '94:05

***********************************

WASHINGTON STATE SUPREME COURT
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NO SEARCH VIOLATION WHERE, DURING WARRANT EXECUTION, OFFICER ANSWERED
PHONE AND MADE "DRUG DEAL" WITH CALLER WHO REQUESTED "AN EIGHTH"

State v. Goucher, 124 Wn.2d 778 (1994)

Facts and Proceedings:  (Excerpted from State Supreme Court opinion)

On or about October 23, 1992, a Cowlitz County district court judge granted a
request for a search warrant presented by members of the Cowlitz-Wahkiakum
County Narcotics Task Force.  The search warrant was for the person and
residence of Jose Luis Garcia-Lopez, and was based on a confidential informant's
statement that Garcia-Lopez was selling cocaine at his residence.  The supporting
affidavit stated that the informant told Garcia-Lopez he/she might need to buy
some more cocaine in the future, and that Garcia-Lopez "'told [the informant] to go
ahead and call and he would have it available.'"  While the warrant incorporated
the affidavit by reference, neither document specifically referred to a search or
seizure of any telephones at the Garcia-Lopez residence.

The search warrant was executed on October 23, 1992.  During the search of the
residence and the four persons found therein, the telephone rang and was
answered by a task force detective.  When an adult male asked for Luis, the
detective told him that Luis had gone on a run and that he (the detective) was
handling business until Luis returned.

The caller identified himself as Mike Goucher and said he was calling from a pay
phone.  He asked if he could come over and buy "an eighth", which the detective
understood to mean an eighth of an ounce of cocaine.  The detective told Goucher
to come over, but not until 11;30 p.m., as he had someone coming before
Goucher.

The task force members then obtained some previously seized, pretested cocaine.
 One of the detectives was designated to act as the seller and took possession of
the cocaine.  At about 11:35 p.m. a man came to the Garcia-Lopez residence and
said he was Mike who had called earlier.  The detective asked Mike if he had the
money, whereupon Mike took $40 from his pocket.  The detective then gave Mike
a bindle of cocaine, which Mike examined.  When Mike remarked that it was a bit
light, the detective agreed and gave him another bindle.

Mike told the detective he had been dealing with Luis for some time and had
established a relationship of trust with him.  The detective then showed Mike his
badge and placed him under arrest. Mike was fully identified as Harold Michael
Goucher, hereafter referred to as the Defendant.

After the detectives recovered the first bindle of cocaine from the Defendant's
sock, he was advised of his rights.  He waived them and admitted having come to
buy cocaine that night and to having purchased it from Garcia-Lopez before.

By information filed on October 29, 1992, the Cowlitz County prosecutor charged
the Defendant with one count of possessing cocaine.  The Defendant then moved
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to suppress the evidence obtained as a result of the detective answering the
telephone in Garcia-Lopez' residence.

The trial judge denied the motion to suppress, concluding that the Defendant had
no expectation of privacy in arranging the cocaine purchase at Garcia-Lopez'
residence and that the officers were at the residence under authority of a valid
search warrant.  The judge further concluded that the supporting affidavit gave the
officers reason to answer the telephone at the residence when it rang and to make
such cocaine deals as the callers sought to make.

Following the denial of his motion to suppress, the Defendant stipulated to the
facts and the court found him guilty as charged.

ISSUE AND RULING:  Did the officer's action in answering the phone and setting up a cocaine
transaction with Goucher violate article 1, section 7 of the Washington constitution?  (ANSWER:
No)  Result:  Cowlitz County Superior Court conviction for possession of a controlled substance
affirmed.

ANALYSIS:

After explaining that the Fourth Amendment of the Federal Constitution does not proscribe the
officer's conduct at issue in this case, the Court turns to the more restrictive article 1, section 7 of
the Washington constitution.  The Court begins its analysis under article 1, section 7 as follows:

We emphasize here if the State has not intruded unreasonably into someone's private
affairs, no search has occurred and article 1, section 7 has not been violated.  See State v.
Young, 123 Wn.2d 173 (1994) [requiring search warrant for use of thermal imaging
device to detect heat loss from home -- April '94 LED:02].  In Young, this court
explained that "what is voluntarily exposed to the general public" is not considered part of
a person's private affairs.

In this case, the Defendant voluntarily exposed his desire to buy drugs to someone
he did not know.  While he states that "[i]n today's world, the telephone is the
primary means for personal communication with friends, loved ones, and business
relations", he neglects to observe that his conversation was with an acknowledged
stranger.  The State's contention that the Defendant waived his claim of privacy by
dealing with a stranger thus has merit.  A privacy interest must be reasonable to
warrant protection even under article 1, section 7.  As one commentator has
stated, "a 'private affairs' interest may be defined as a matter or object personal to
an individual such that intruding upon it would offend a reasonable person."

The Court of Appeals addressed this concept in relation to telephone records in
State v. Butterworth, 48 Wn. App. 152 (1987) [Aug. '87 LED:19].  At issue in
Butterworth was whether police validly obtained the defendant's unpublished
address and telephone number by requesting it from the telephone company.  The
defendant contended that the police unreasonably intruded into his private affairs
when they obtained his address without a search warrant or other valid legal
process.
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The Butterworth court observed that in Gunwall, this court specifically concluded
that a telephone subscriber has a protected privacy interest under article 1, section
7, in the records of the calls she makes.  The court then addressed an additional
consideration presented by the Butterworth facts:

Indeed, since Butterworth specifically requested privacy regarding his
address and telephone number in asking for an unpublished listing, we
need not resort to assumptions about his expectation of privacy.  Gunwall
makes clear that the disclosure of this information to the telephone
company for internal business purposes does not alter the degree of
privacy to which a citizen is constitutionally entitled.

The Court of Appeals thus concluded that when the police obtained Butterworth's
address without authority of law, they violated article 1, section 7. 

In contrast, the Defendant in the present case did not make any special effort to
protect his privacy.  What is at issue here is the degree of privacy accorded a
conversation voluntarily engaged in with an acknowledged stranger.

[Some citations omitted]

The Court then addresses Goucher's argument that cases under chapter 9.73 RCW
Washington's "privacy act," support his case.  The Court explains why this is not so:

Cases discussing the nature of communications protected under the privacy act do
no more than the act itself to support the Defendant's insistence that his
conversation with the detective was private.  To determine whether a telephone
conversation warrants privacy act protection, a court must consider the intent of
the participants as manifested by the facts and circumstances of each case. 
Kadoranian v. Bellingham Police Dep't, 119 Wn.2d 178 (1992) [Aug. '92 LED:06].
 In Kadoranian, the plaintiff objected to the interception and recording of a
telephone conversation in which she told an unidentified caller that her father was
not at home.  This court did not consider this communication sufficiently private to
warrant privacy act protection.  "It does not appear that Ms. Kadoranian intended to
keep the information . . . 'secret' or that she had any expectation that her
conversation was private."

The Court of Appeals made similar observations in holding that a telephone call
made to a telepager did not constitute a private communication in State v.
Wojtyna, 70 Wn. App. 689 (1993) [Dec. '93 LED:20].  The court reasoned that by
transmitting his number into a pager, Wojtyna ran the risk that it would be received
by whoever was in possession or that the owner or someone in possession would
disclose the contents.  The confidentiality of the transmission was uncertain and
there is no reason to find that it was intended to be private.

While the intent of the participants does not define the scope of a person's private
affairs under the state constitution, we do find intent of relevance to that definition. 
In this case, the Defendant made no attempt to keep his desire to buy drugs a
secret from someone he did not know.  By dealing with someone other than
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Garcia-Lopez, the Defendant accepted the risk that his drug purchase would not
be confidential.  We do not see how the conversation between the Defendant and
the detective constituted an unreasonable intrusion into the Defendant's private
affairs and thus we find no violation of the state constitution in this case.

[Some citations and quotation marks omitted]

LED EDITOR'S NOTE:  Defendant also raised an issue regarding the scope of the search
warrant, arguing that the officers exceeded the scope of the warrant in answering the
phone.  The Court holds that defendant lacked standing to raise this question.  The Court
looks at the question of whether the "automatic standing" rule continues to apply in
Washington, but declines to answer the question, just as it declined to answer the
question in State v. Zakel, 119 Wn.2d 563 (1992) Nov. '92:06.

***********************************

WASHINGTON STATE COURT OF APPEALS

"PRETEXT" STOP RULE IS SEEN AS A LIMITED OBJECTIVE STANDARD

State v. Chapin, 75 Wn. App. 460 (Div. I, 1994)

Facts and Proceedings:  (Excerpted from Court of Appeals opinion)

On March 22, 1987, while on road patrol, Officer David Zander of the Snohomish
County Sheriff's Office saw a pickup truck pull out from behind an abandoned gas
station.  He followed it and noticed that the rear license plate was displayed in the
rear window of the vehicle, rather than mounted on the bumper as required by law.
 [RCW 46.16.240]  When he stopped the vehicle, he observed that the passenger,
Chapin, was not wearing a seatbelt.  Zander asked Chapin and the driver for
identification and discovered that Chapin had outstanding warrants for his arrest. 
Zander placed Chapin under arrest and searched the vehicle.  He discovered a
pager, open alcohol containers, a wallet containing approximately $1,100, a
container with marijuana in it and a case containing drug paraphernalia and
cocaine.  Chapin was subsequently charged with possession of a controlled
substance.

On July 29, 1988, while the possession case was pending, Chapin sold an ounce
of cocaine to Douglas Woody, an undercover police informant.  Chapin was
arrested and charged with possession of cocaine with intent to deliver.

Before his trial on the possession charge, Chapin moved to suppress the evidence
Zander seized from the vehicle.  The motion was denied.  The trial date for that
case was then continued until after trial of the possession with intent to deliver
case.  In the first trial, the court admitted evidence that was the subject of Chapin's
motion to suppress in the possession case.  Chapin was ultimately found guilty of
both charges.

ISSUE AND RULING:  (1) Is the "pretext" stop rule a subjective or objective standard? 
(ANSWER:  It is a qualified objective ("reasonable officer") standard which focuses in large part
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on "normal" police practices and procedures); (2) Was the stop in the case a pretext stop? 
(ANSWER: No) Result:  Snohomish County Superior Court convictions for possession of cocaine
and possession of cocaine with intent to deliver affirmed.

ANALYSIS:  (Excerpted from Court of Appeals opinion)

Under RCW 46.16.240, Zander had the authority to stop the vehicle to investigate
the license plate infraction.  Upon observing that Chapin was not wearing his
seatbelt, a violation of RCW 46.61.688(3) and (5), Zander then had authority to
request Chapin's identification pursuant to RCW 46.61.021(3).  Since he had legal
authority to stop the vehicle and request Chapin's identification, the final inquiry is
whether the stop for a license plate infraction was a pretext to allow Zander to
conduct a further investigation of what he considered suspicious circumstances.

It is well-established that a stop may not be used as a pretext to search for
evidence.  "A pretextual stop occurs when the police use a legal justification to
make the stop in order to search a person or place, or to interrogate a person, for
an unrelated serious crime for which they did not have the reasonable suspicion
necessary to support a stop."  A pretextual stop constitutes an unreasonable
seizure that violates the Fourth Amendment and, therefore, renders what would
otherwise be a lawful search an unconstitutional one.  Consequently, where a
search is conducted pursuant to a pretextual stop, any evidence obtained from the
search must be suppressed under the exclusionary rule.

The pretext rule was designed to prevent the use of minor traffic violations as a
justification to stop cars and search them in the hope of recovering evidence of a
more serious crime for which the police lacked a legal basis to search.  The need
for the pretext rule in the context of searches based entirely on minor traffic
infractions has been largely obviated in this State by the Legislature's
decriminalization of most minor traffic offenses, including the one for which the
vehicle in this case was stopped.  Under case law and by statute, the police may
not effect a custodial arrest for minor traffic infractions as defined by RCW
46.63.020 unless certain circumstances not applicable here apply.  Therefore, a
vehicle may not ordinarily be searched pursuant to a traffic infraction.  The need for
the pretext rule has not disappeared entirely, however, as the sequence of events
in this case demonstrates.  Although the police may not effect a custodial arrest for
a minor traffic infraction, it is still possible to stop a vehicle as a pretext to detain a
person suspected of other criminal activity, allowing the officer to determine
whether a person in the vehicle has an outstanding warrant and, if so, to search
the vehicle incident to arrest on the warrant.

The parties dispute whether inquiries under the pretext rule should be governed by
a subjective or an objective standard.  We reject the subjective approach under
which the officer's motive in effecting the arrest forms the basis of the inquiry.  See
e.g., United States v. Smith, 802 F.2d 1119, 1124 (9th Cir. 1986) ("[w]hether an
arrest is a mere pretext to search turns on the motivation or primary purpose of the
arresting officers").  We find this approach inconsistent with Fourth Amendment
jurisprudence and inherently problematic.  A subjective approach would require
courts to engage in the difficult, if not impossible, task of determining what an
officer's mental process and personal motivations were in effecting a traffic stop.
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We hold that the appropriate inquiry in determining whether a stop is pretextual is
an objective one.  In doing so, we adopt the reasoning of the Tenth Circuit in
United States v. Guzman, 864 F.2d 1512 (1988), insofar as it is consistent with our
opinion.  As the Guzman court noted, even among courts adhering to an objective
approach, two different tests have emerged.  The first is a "pure objective"
approach under which the court inquires only whether the officer was acting
pursuant to lawful authority.  The second focuses on whether the officer's conduct
was objectively reasonable by looking at whether he or she deviated from normal
procedures in effecting a stop.

We decline to follow a pure objective approach for two reasons.  First, if a court's
inquiry is limited to determining whether the police had a lawful basis for making
the stop which lead to the search and/or seizure, logically there can no longer be a
pretext rule.  This is because, under a pure objective approach, an officer's actions
are per se reasonable if they are pursuant to lawful authority.  The entire purpose
of the pretext rule is to deter police from using their lawful authority to detain a
person for a minor offense in order to investigate or search for evidence of a more
serious offense.  Thus, the predicate for invoking the pretext rule is the officer's
lawful act.  Under a pure objective approach, there can logically be no pretextual
stops because, where the officer is acting lawfully, his or her actions are defined as
objectively reasonable. We reject this approach because it extinguishes the rule.

Second, under a pure objective approach, there is no basis for judicial review of an
officer's use of the discretionary power to stop so long as the stop has a lawful
basis. 

We think the better approach is the one articulated in Guzman.  We hold that a
stop is reasonable and, therefore, constitutional if a reasonable officer would have
made the stop in the absence of an improper purpose.  Under this approach, the
proper focus is not the arresting officer's subjective motivation, but rather, the
objective reasonableness of his or her conduct.  We determine the
reasonableness of the officer's actions by the circumstances surrounding the stop,
including whether the officer was following standard procedures or routine
practices in effecting a stop. An officer's adherence to normal practices and
procedures is significant in that an improper or pretextual motive may be inferred
where there is a discernable departure from them.  [COURT'S FOOTNOTE:  This
is not the only factor that may be relevant in determining whether a stop was a
pretext in a particular case.  However, it is highly probative of whether a
reasonable officer would have stopped the vehicle under the same circumstances.]

Applying the objective test to the facts of this case, we conclude that the stop for a
license plate infraction was not pretextual because, under the same
circumstances, a reasonable officer would have made the stop.  Zander was on
road patrol when he noticed the traffic infraction.  One of the normal duties of an
officer on road patrol is to enforce traffic regulations.  There is nothing to suggest
that he departed from normal procedures in making the stop.  Zander also testified
that running a warrant check is a standard procedure when investigating traffic
infractions.  [COURT'S FOOTNOTE:  We do not, by adopting the objective
approach, intend to turn suppression hearings into a lengthy debate over the
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normal practices and procedures of the police agency in question.  Normally, the
testimony of the officer involved in the stop should suffice to establish what those
practices and procedures are.]  Although Zander may also have stopped the
vehicle in order to satisfy his curiosity, his actions were objectively reasonable. 
The court properly denied Chapin's motion to suppress evidence.

[Some text, citations and footnotes omitted]

***********************************

UPDATE ON MOTORCYCLE HELMET LAW ENFORCEMENT

Effective July 29, 1994 (by emergency regulation and permanent regulation) the Washington
State Patrol amended WAC 204-10-040, its regulation on motorcycle helmets.  It is believed that
this amendment cures the "notice defect found in the regulation by the Court of Appeals in State
v. Maxwell, 74 Wn. App. 699 (1994), and that the helmet law is currently enforceable.  [Note: 
there is an opposing view from the motorcycle group, ABATE, which argues that the Maxwell
ruling invalidated both the statute -- RCW 47.530 -- and the regulation relating to motorcycle
helmets.]  In bill-draft form, the July 29, 1994 revision to the regulation reads as follows:

WAC 204-10-040 Motorcycle helmets.  (1) The Washington state patrol has
hereby adopted by reference, Federal Motor Vehicle Safety Standard 218 ((is
hereby adopted by reference)) (49 C.F.R. Sec. 571.218) as the standard for
motorcycle helmets.

(2) Motorcycle helmets are to meet the following Federal Motor Vehicle Safety
Standard 218, labeling requirements.  Each helmet shall be labeled permanently
and legibly, in a manner such that the label(s) can be read easily without removing
padding or any other permanent part, with the following:

(a) Manufacturer's name or identification.
(b) Precise model designation.
(c) Size.
(d) Month and year of manufacture.  This may be spelled out (e.g., june
1988), or expressed in numeral (e.g., 6/99).
(e) The symbol DOT, constituting the manufacturer's certification that the
helmet conforms to the applicable Federal Motor Vehicle Safety Standard. 
This symbol shall appear on the outer surface, in a color that contrasts with
the background, in letters at least three-eights inch (one centimeter) high.
(f) Instructions to the purchaser as follows:
(i) "Shell and liner constructed on (identify type(s) of materials)."
(ii) "Helmet can be seriously damaged by some common substances
without damage being visible to the user.   Apply only the following: 
(Recommended cleaning agents, paints, adhesives, etc., as appropriate.)"
(iii) "Make no modifications.  Fasten helmet securely.  If helmet experiences
a severe blow, return it to the manufacturer for inspection, or destroy it and
replace it."
(iv) Any additional relevant safety information should be applied at the time
of purchase by means of an attached tag, brochure, or other suitable
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means.

(3) If a motorcycle helmet meeting the above federal requirements is to be
equipped with an electronic device for transmitting sound, the speaker portion,
affixed to the helmet, must not enter or completely block the ear canals.

Some Washington agencies, including WSP, are presently issuing citations under RCW
46.37.530, while some others are waiting to see if the 1995 Washington Legislature will clarify the
statute.  Check with your prosecutor or legal advisor.

 ***********************************
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